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San Onofre

By Roger Witherspoon

The Attorney Generals of New York and Vermont have joined the fight against California’s
San Onofre Nuclear power plant in an effort to stop federal regulators from erasing all
record of a judicial ruling that the public has a right to intervene before major amendments

are granted to an operating license.




William Sorrell

If the five-member Nuclear Regulatory Commission grants the request of their staff to
vacate the ruling of the Atomic Safety and Licensing Board and expunge the record, it will
eliminate a precedent that affects power plant operations and regulatory practices around
the country. In particular, it will affect the six-year fight in New York to shut the Indian
Point power plants 25 miles north of New York City; and Vermont’s ongoing effort to shut

the Vermont Yankee power plant.

Eric Schneiderman

The cross country battle now being waged by NY Attorney General Eric Schneiderman and
Vermont Attorney General William Sorrell is an uphill fight against one of the most
powerful professional staffs in the US government and an agency that has a unique view of

its own independence.

“The Commission has stated that it is not bound by judicial practice, including that of the
United States Supreme Court,” stated Schneiderman and Sorrell in a brief filed June 24 with
the NRC challenging the staff request.

In practice, the NRC has taken the position that US Supreme Court decisions on procedural
rules that apply to federal judicial proceedings are advisory, and the Commissioners are not
bound to follow them. That position creates difficulties for civic groups, environmental
organizations, or states seeking to challenge the operation of local nuclear power plants

before the Atomic Safety and Licensing Board, the NRC’s judicial review body.

“Four years ago,” said David Lochbaum of the Union of Concerned Scientists, “an ASLB in
California ruled against the staff in a challenge to the Diablo Canyon nuclear plant. The staff
opposed requiring the plant to assess the possible impact of a deliberate commercial jet
crash into the plant, saying it was speculative. The board ruled that since there have been
terrorist attacks using commerecial jets, that the challenge was not speculative and should be
allowed.

“The Commissioners then ruled that the Board’s decision applied only to Diablo Canyon and



could not be applied to anyplace else. If they had won that case, I'm sure they would have

said it was a precedent and used it everywhere. But since they lost, they made it unique.”

World Trade Center

It is the issue of hiding loses before a judicial tribunal by the NRC staff and then forcing
states and civic groups to litigate the same issue at each and every power plant that has

drawn fire from Sorrell and Schneiderman.

The fight at San Onofre, in which the Board ruled decisively against the NRC staff, was over
the most contentious issue in nuclear power regulation: the ability of the staff to bypass

federal laws by permitting “de facto” amendments to the plant’s operating license.

The regulatory process for nuclear power plants is extraordinarily exacting. The operating
license contains the exact “design basis” blueprints for the reactor and every safety and
support system. It also delineates the maintenance schedule and types of procedures used to
assure that critical systems function effectively over decades of intense use despite high

pressures, intense heat, and concentrated radiation.

“Congress has commanded that licensees may not, under penalty of law, deviate from the
terms of their reactor operating licenses,” stated the ASLB in their decision against San
Onofre and the NRC staff.

That strict provision is not a mindless bureaucratic intrusion. Should anything go wrong in
a system at a nuclear plant at any time, staff or inspectors should be able to go immediately
to the license blueprints and support documents to check on the last known condition of
that system and its expected behavior under various stresses. If the actual systems differ
markedly from the license blueprints staff could not, in an emergency, quickly pinpoint

what is going wrong since there would be no way to know what a properly working system



should look like.

For that reason, any change to the license’s “design basis documents” is a major production.
But the NRC staff has, at times, granted changes to licenses through the issuance of
Confirmatory Action Letters, which recognize and approve these license alterations.

But by issuing the CALs, the NRC staff bypasses a series of agency regulations and federal
laws mandating the involvement of the public by posting the proposed license change in the
federal register, soliciting comments, and holding formal public hearings. The use of the
CAL alternative is not intended to run roughshod over the law and public participation. It is
intended to allow for minor changes and updates which recognize improvements in
technology — like upgrading from manually operated to powered seats in a car — but are not

significantly different.

The fight at San Onofre, however, stemmed from the use of the CAL process to allow
Southern California Electric to design an entirely new and different type of steam generator
and, when it failed, to run the defective generators at just 70% strength, using an
experimental program. SCE did not know if the plan would work, but the company and NRC
staffs were confident the equipment could be closely monitored to prevent a disastrous loss

of coolant accident.

Steam generators are massive, 85-foot-tall, heat exchange systems which cycle the
superheated, radioactive, pressurized water from the core of the nuclear reactor through
nearly 10,000, thin tubes and then back into the reactor ( http://bit.ly/11pcbIk ). Clean,

uncontaminated water flows over these tubes, instantly boils and turns to steam, which then
drives the massive turbines that generate electricity. If the tubes fail, pressurized radioactive
reactor water escapes, and this could lead to loss of reactor coolant and a meltdown — the

most serious type of nuclear accident.

Tubes in the newly designed steam generators at the two San Onofre power plants began
failing at an alarming rate because of unexpected vibrations which banged the tubes
together. It was a situation which had never been encountered, and it was only a theory that

the generators could safely operate at reduced power.

Despite the novelty of the proposal and the uniqueness of the problem, the NRC staff and
SCE insisted that the changes were minor. That position was challenged by Friends of the
Earth and the Natural Resources Defense Council ( http://bit.ly/16xjrkY ), asserting that

such changes required a formal license amendment with public hearings.

The ASLB agreed ( http://bit.ly/18MeKK6 ), stating the proposed operating plan for the

damaged equipment “is a radical deviation” from the plant’s design basis documents which,




“if implemented...would grant SCE authority to operate beyond the scope of its existing

license...”

Rather than go through public hearings about the safety of the new steam generators, SCE
decided to permanently shut San Onofre.

But the NRC was not content to lose.

“The ASLB ruling is very critical of the way the NRC staff has handled the regulatory
process,” said Damon Moglen, director of the Climate and Energy Program at Friends of the
Earth. “One of the implications of the ruling, other than their hurt egos, is that the NRC

staff’s power to make significant judgments about reactor safety is limited.

Damon Moglen

“And according to their way of seeing the world, it means proscribing the staff’s ability to
make serious decisions in-house. In this case, it means outside of public view, outside of

public involvement, and outside of public adjudicatory proceedings.”

The NRC has actively sought to renew the 40-year licenses of all 100 reactors for an
additional 20 years. So far, the agency has approved 72 renewals, and most of these were
granted following a review of two years or less. Vermont Yankee’s license extension was
approved in March, 2011 — less than a week after four identical reactors were destroyed in
meltdowns and explosions in Fukushma, Japan. Approval came despite objections from the
State, which has been in federal court challenging the plant’s operations. None of Vermont’s
utilities will buy electricity from Vermont Yankee, which is losing money while selling
electricity on the open market through the integrated grid stretching from Maine to Ohio.

New York State, augmented by the environmental groups Riverkeeper and Clearwater, has
been fighting against the relicensing of Indian Point for the past six years. Several of their
court battles were waged around NRC staff decisions favoring the twin reactors and blocking

public participation. The staff granted, for example, some 275 “exemptions” from fire safety



regulations.

And in a July, 2011 ASLB hearing, the state successfully challenged an NRC staff position
that an economic analysis of the environmental impact and public hearing about a
catastrophic meltdown at Indian Point — which has 21 million residents within a 50 mile
radius — was unnecessary because the resulting environmental impacts of widespread
radioactive contamination “are small ... and thus are not relevant”

(http://bit.ly/18 MeKK®6 ).

Indian Point

In the view of the two Attorney Generals, any ruling which preserves the right of states and
citizens to intercede in serious safety decisions should be preserved. The U.S. Supreme
Court has held since 1970 that past decisions should not be lightly overrule or ignored so

that there is consistency to the law.

Past rulings should be respected as precedents, the Court held, partly because of “the
importance of furthering fair and expeditious adjudication by eliminating the need to

relitigate every relevant proposition in every case...”
But forcing individual fights at every plant is what the NRC staff wants.

“The NRC has never met a renewal license that they didn’t rubber stamp,” said Moglen.
“And every one of those reactors getting a license renewal is going to need a steam generator

replacement. In San Onofre, the NRC was asleep at the wheel; the regulator screwed up.

“Either California Edison knowingly misled the NRC and the agency failed to understand
that or, alternatively, the agency accepted Edison’s fallacious arguments that the steam
generators were the same and looked the other way. In either case, this is a story of massive

regulatory failure, a failure to protect the public and regulate the industry.

“There is now a precedent stating that the staff cannot approve such a radical change in



steam generators without a license amendment and public participation. So in other states
where there are going to be replacements, or where there were major safety changes which
the NRC dealt with in house, people may now say ‘wait a minute.” So now the staff wants to

vacate it. They want to pretend it didn’t happen.”

If the agency’s commissioners go along with the staff, it will be difficult for state officials to
challenge such practices. Spokesmen for the Commissioners said no date has been set for

the release of their ruling on the staff’s request.

“Vacating decisions makes them difficult or sometimes impossible to find,” said Vermont

assistant attorney general Kyle Landis-Marinello. “If that decision is vacated, then all of that
work of that tribunal was for nothing. You basically will have parties down the road lose the
ability to access the ASLB judges’ analysis and argue if their reasoning should apply to other

proceedings.

“We think it is important that when there are decisions that increase public participation
like the ASLB decision does, then those decisions should stay on the books. It makes it
harder for the next state or environmental group to argue for greater public participation in

NRC proceedings if it is vacated.”

David Lochbaum

David Lochbaum of the Union of Concerned Scientists, who has been an advisor to both the
nuclear industry and the NRC, said the practice of vacating adverse decisions works against

the interests of the regulatory agency.

“It would be nicer if they fixed the problem rather than pretend it didn’t happen,” Lochbaum
said. “If they are a learning organization as they claim they are, they would learn their
lessons rather than make the public fight the argument over and over again. But they keep
losing case after case and they don’t connect the dots because they either erase the dots or

pretend they don’t exist. That’s not a learning organization.



“Judicial reviews are an outside arbiter looking at practices and finding strengths and
weaknesses. A true learning organization, which is what the NRC and other regulators ought
to be, would learn from adverse rulings and apply them so they don’t keep making those
kinds of mistakes. Instead, the NRC seems bent on pursuing a sort of Nuclear Groundhogs
Day, where they keep making the same mistakes over and over again.”



