
Reconstruction Redux: Rehnquist, Morrison, 
and the Civil Rights Cases 

 
Francisco M. Ugarte∗

 

To deprive white people of the right of choosing their own com-
pany would be to introduce another kind of slavery . . . . Surely 
a white lady cannot be enforced by Congressional enactment to 
admit colored persons to her ball or assembly or dinner party . . . . 
The antipathy of race cannot be crushed or annihilated by legal 
enactment.1 

I. Introduction 

The Civil Rights Cases,2 decided in 1883 and recently afªrmed in 
United States v. Morrison,3 are among the few Jim Crow cases that remain 
good law. In those consolidated cases, the Supreme Court invalidated the 
Civil Rights Act of 1875, a law that prohibited racial discrimination in pri-
vately owned restaurants, public carriers, theaters, and inns.4 Finding that 
the Fourteenth Amendment’s equality protection did not extend to private 
actors, the Court announced what is now known as the state action rule.5 It 
would take Congress nearly a century to enact similar anti-discrimination 
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legislation in the Civil Rights Act of 1964, this time asserting its power to 
do so under the Commerce Clause, not the Fourteenth Amendment.6 The 
state action doctrine, however, remains. This Article argues that the doc-
trine is both grounded in racism7 and an obstacle to the full effectuation of 
the Fourteenth Amendment.8 

One hundred seventeen years after the Civil Rights Cases, the Su-
preme Court afªrmed the state action rule in United States v. Morrison,9 
by invalidating a provision in the Violence Against Women Act (“VAWA”) 
that provided a private cause of action to victims of gender-based vio-
lence.10 The late Chief Justice Rehnquist, writing for the 5-4 majority, re-
called the “time honored principle” that the Fourteenth Amendment pro-
hibits only state action and “erects no shield against merely private con-
duct, however discriminatory or wrongful.”11 Rehnquist also invoked United 
States v. Harris12 and United States v. Cruikshank,13 other cases decided 
in the late 1800s, to support the holding in Morrison. Because the earlier 
cases held that Congress did not have the power to restrict the discrimi-
natory behavior of private actors, the Court invalidated the VAWA provi-
sion under the same analysis.14 This parallel analysis, however, neglected 
to mention the underlying facts of the earlier cases and their important 
real-life consequences: the exoneration of white participants in racially 
motivated violence, including murder.15 

 

                                                                                                                              
6

 Pub. L. No. 88-352, 78 Stat. 241 (1964). The legislation was a “practical circumven-
tion of the state action doctrine insofar as it applied to congressional legislative authority.” 
Alan David Freeman, Legitimizing Racial Discrimination Through Antidiscrimination Law: A 
Critical Review of Supreme Court Doctrine, 62 Minn. L. Rev. 1049, 1073 n.100 (1977). 

7
 By racism, I mean the conscious belief that, as a matter of scientiªc fact and moral 

vision, whites are the superior race. The term is a thorny one, and it is not my intention to 
simplify it. Scholars have posited different ways to explain the concept. See, e.g., Charles 
R. Lawrence III, The Id, the Ego, and Equal Protection: Reckoning with Unconscious Ra-
cism, 39 Stan. L. Rev. 317, 321–24 (1987) (discerning the manifestations of unconscious 
racism and race privilege). Such an intricate discussion is beyond the scope of this Article. 
Nonetheless, I use the term to connote one element of racism—a view not uncommon in 
the late nineteenth century and arguably the norm, rather than the exception, among whites. 

8
 For a discussion of the logical inadequacy of the state action doctrine as it relates to 

the Fourteenth Amendment, see Charles Black, State Action, Equal Protection, and Cali-
fornia’s Proposition 14, 81 Harv. L. Rev. 69, 70 (1967); Kenneth M. Casebeer, The Empty 
State and Nobody’s Market: The Political Economy of Non-Responsibility and the Judicial 
Disappearing of the Civil Rights Movement, 54 U. Miami L. Rev. 247 (2000); Erwin 
Chemerinsky, Rethinking State Action, 80 Nw. U. L. Rev. 503 (1985); Harold Horowitz, 
The Misleading Search for “State Action” Under the Fourteenth Amendment, 30 S. Cal. L. 

Rev. 208 (1957); Hayward D. Reynolds, Deconstructing State Action: The Politics of State 
Action, 20 Ohio N.U. L. Rev. 847, 905 (1994). 

9
 529 U.S. 598, 621–22 (2000). 

10
 Id. 

11
 Id. at 621 (citation omitted). 

12
 106 U.S. 629 (1883). 

13
 92 U.S. 542 (1875). 

14
 Morrison, 529 U.S. at 620–21. 

15
 See infra Parts II–III. 



2006] Reconstruction Redux 483 

Rehnquist’s subtle implication in Morrison that the contemporary 
reader should adhere to the moral and legal guidance of the nineteenth-
century Justices indicates either a failure to understand history or an attempt 
to rewrite it.16 By 1883, the Supreme Court had taken a series of actions ef-
fectively ending Reconstruction. The Court invalidated provisions of the 
Enforcement Act of 1870 and the Ku Klux Klan Act of 1871 and helped 
to orchestrate the withdrawal of federal troops from the South following the 
Compromise of 1877.17 Consequently, Rehnquist’s praise of the Justices 
and the holdings in Harris and Cruikshank should give the modern reader 
pause. In fact, the consequences of the Civil Rights Cases go beyond the 
articulation of a legal rule. The result of the decision in 1883 was to end 
Reconstruction and to undermine federal initiatives designed to remedy 
the effects of the antebellum slavery regime—effects that have yet to be 
remedied today.18 Because systematic and widespread private activity was 
the driving force behind racism following the Civil War, the legal princi-
ples promoted in the case undermined the Fourteenth Amendment as a 
means of eradicating racial inequality. 

The Civil Rights Cases and the state action doctrine established two 
continuing principles of constitutional jurisprudence. First, conduct that 
the Court labels “private activity”—any activity which is non-governmental 
in character—is shielded from constitutional scrutiny regardless of the 
impact or pervasiveness of the activity. Thus, the right to equality effec-
tively depends on the identity of the perpetrator, and there is no constitu-
tional violation if the perpetrator is a private actor.19 Second, the state has 
no afªrmative duty to protect persons from private actors who deny Four-
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teenth Amendment rights, including the right to equality. Accordingly, 
the state may simply sit and watch as “private” action, in the form of in-
tentional, pervasive, and systematic acts, erects a society grounded in racial 
subordination. Despite its suspect history, the state action doctrine re-
mains alive and well today, blocking federal initiatives designed to pre-
vent systemic discriminatory practices, as in Morrison. 

While most scholars and much of the United States public consider 
Plessy v. Ferguson20 to be the leading Supreme Court decision that sanc-
tioned racist practices following the Civil War, the Civil Rights Cases played 
an equally powerful and insidious role in American jurisprudence. In fact, 
the two cases are not inconsistent.21 Plessy permitted state-sanctioned 
segregation, while the Civil Rights Cases authorized racist discrimination 
systematically perpetrated by intransigent white Southerners. Both relied 
on the now discredited social rights/political rights dichotomy,22 both 
contained a passionate dissenting opinion from Justice John Marshall 
Harlan, and both were celebrated by Southern segregationists.23 Consid-
ered in tandem, they were instrumental in the creation of a new legal re-
gime that, as part of its essential character, established and perpetuated 
racial subordination throughout nearly all elements of American society. A 
close examination of the decision in the Civil Rights Cases, together with 
the social and political history surrounding it, shows that the case should 
be of no greater moral authority than Dred Scott24 or Plessy. 

The remainder of this Article is divided into four parts. Part II dis-
cusses the role of racism in the eighteen years following the Civil War, 
both in contributing to the demise of Reconstruction and as a crucial ideo-
logical component in informing Supreme Court jurisprudence. Part III ana-
lyzes the Civil Rights Cases and the state action doctrine, paying particu-
lar attention to the inºuence of racism in the decision. Part IV discusses the 
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current state action doctrine as announced in Morrison, the most recent 
Supreme Court decision to reafªrm the Civil Rights Cases. This Article 
concludes that the Court should discard the Civil Rights Cases as it has 
discarded Plessy, Pace v. Alabama,25 and Dred Scott, and in its place, 
adopt an alternative state action doctrine that triggers constitutional scru-
tiny when the state fails to act in preventing private discrimination. 

II. Reconstruction and the Jurisprudence of Racism 

In order to fully appreciate the logic and rule structure of the state ac-
tion doctrine and the Civil Rights Cases, it is crucial to understand their 
history. This Article examines two kinds of history. First, it analyzes the 
legal history of the Civil Rights Cases, including the important decisions 
preceding the Civil Rights Cases as well as certain Justices’ candid opin-
ions on race. Second, it evaluates important historical moments of the Re-
construction Era, focusing on the resistance to Reconstruction and the 
prevailing racial attitudes of the day. Through the examination of ªve 
cases—Blyew v. Kentucky, Hall v. Decuir, Cruikshank, Pace, and Har-
ris—and their historical context, it is unmistakably clear that the driving 
purpose of the state action doctrine was to protect and reinforce a racially 
hierarchical society. Racism was one of the motivating forces behind Su-
preme Court jurisprudence between 1867 and 1883, and the rules the Court 
announced mirrored the prevailing racial views of that era. 

A. Reconstruction, the Supreme Court, and a New American Apartheid 

Between 1867 and 1883, the Supreme Court slowly but deliberately 
undermined Reconstruction and other national attempts to remedy the ef-
fects of slavery. Emboldened by a transforming public opinion that was 
not interested in full equality between whites and African Americans, the 
Court invalidated the Ku Klux Klan Acts as well as other laws designed 
to protect newly emancipated African Americans.26 The ªve cases this 
Section discusses have one element in common: each reinforced racial ine-
quality. While the Court may not have always written its judicial opin-
ions in expressly racist terms, the Court’s holdings tacitly endorsed a new 
Southern racist regime, which had emerged following the Civil War and 
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effectively protected Southern intransigence to Reconstruction and its 
accompanying terrorist strategies. 

Blyew v. United States,27 one of the ªrst post–Civil War “white vio-
lence” cases to reach the Supreme Court, illustrates the Court’s narrow 
reading of Reconstruction legislation. In Blyew, the Court protected two 
white men, Blyew and Kennard, accused of bludgeoning four African 
Americans to death; the victims were Lucy Armstrong, a blind woman over 
ninety years old, her son Jack, his wife Sallie, and their seventeen-year-
old son Richard Foster.28 The criminal case began in a Kentucky trial 
court, yet U.S. Department of Justice ofªcials removed the case to fed-
eral court through the Civil Rights Act of 1866, a law designed to prevent 
states from permitting racist violence through the state judicial system.29 
Kentucky law at that time prevented African Americans from being wit-
nesses against whites in its state courts. Prosecuting the defendants in a 
Kentucky court would thus be futile because the only witness to the mur-
der was an African American woman. Blyew and Kennard appealed the 
case’s removal to federal court. 

The Supreme Court held that the statute enabling removal did not apply 
to the case against Blyew and Kennard.30 The statute stated that federal 
district courts had exclusive jurisdiction “of all causes, civil and criminal, 
affecting persons who are denied . . . in the courts or judicial tribunals of 
the State . . . any of the rights secured to them by the ªrst section of the 
act.”31 The Court held that only “living persons” could remove the case to 
federal court because only they are “affected” by the cause of action.32 Thus, 
because the victims were dead, the statute did not apply, and the Court 
exonerated two white murderers.33 More signiªcantly, the decision meant 
that as long as Kentucky law prevented African American people from being 
witnesses in court, whites were effectively shielded from prosecution in 
federal courts for murdering black people. In fact, Justice Bradley—who 
would later author the opinion in the Civil Rights Cases—argued just that, 
stating in dissent that the majority decision “gives unrestricted license 
and impunity to vindictive outlaws and felons to rush upon these helpless 
people and kill and slay them at will.”34 The factual and legal conse-
quences of the decision indicate it did not simply represent a racially neu-
tral interpretation of a statute. Rather, subsequent decisions show that Blyew 
ªts a larger pattern of Supreme Court jurisprudence undermining federal 
legislation designed to protect African Americans from racist state laws. 
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Justice Bradley’s Blyew dissent stands in stark contrast to his view in 
United States v. Cruikshank, where he joined the majority in dismissing 
the indictments of eight white participants in the murders of African Ameri-
cans in Louisiana.35 The story of the Colfax Massacre of 1873 and the ensu-
ing legal proceedings is an under-publicized chapter in American legal 
history. The case arose out of an armed struggle to occupy the local court-
house in Colfax, Louisiana.36 More than one hundred armed whites re-
volted against the appointment of an African American as sheriff in Col-
fax, and organized a militia to take back the courthouse. To quell the re-
volt and defend the courthouse, the sheriff deputized around ªfty African 
American men. After a long battle, the courthouse mysteriously caught 
ªre, and the African American group surrendered to the illegal militia. Af-
terwards, the drunken white militia members murdered close to forty Af-
rican American prisoners. The militia continued on a violent rampage 
throughout the area, roaming from one black neighborhood to another. In 
the end, between sixty and one hundred African Americans were killed.37 

Immediate reaction to the massacre was one of horror as Northerners 
scorned the Southern violence. The Department of Justice indicted ninety-
eight whites for their roles in the massacre, yet only managed to convict 
three.38 Judge Joseph Bradley, who at the time presided over the Fifth Cir-
cuit and heard the case at the trial court level, questioned whether the 
federal government was empowered to prosecute the participants in the 
massacre at all.39 By the time the case reached the Supreme Court, Brad-
ley was a Supreme Court Justice. The Court rejected the Justice Depart-
ment’s argument that the white attackers violated the victim’s Fourteenth 
Amendment rights, stating that the amendment “adds nothing to the rights 
of one citizen as against another.”40 For protection from their fellow citi-
zens, African Americans had to look to the state legislature and courts. 
With regard to the indictments, the Court held that they were defective 
for vagueness.41 Hence, the Court once again exonerated the white mob—
this time, one that massacred nearly one hundred people. As in Blyew, the 
Court utilized seemingly race-neutral language to arrive at its conclusion. 

Beyond his judicial opinions, Justice Bradley’s personal views on 
race reºected the Court’s hostility to Reconstruction laws.42 While presid-
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ing over the Fifth Circuit in Louisiana and Texas, Bradley spent much 
time with former Confederate jurists. He empathized with white Southern 
businessmen, especially plantation owners, who were integral to the ºour-
ishing economy prior to the Civil War that helped to make the United 
States a formidable economic power,43 and sympathized with Southern 
anger toward Reconstruction. For example, Bradley estimated that a crop 
of sugar might have yielded $100,000 in proªt on a thousand acre planta-
tion with 250 “unemancipated” hands to work it, and noted that hiring 
the former slaves as laborers would severely cut into the plantation own-
ers’ proªts.44 He further observed that “the Negroes would not stay on the 
plantations and will refuse to work them, and without them, the plantations 
will become a desert waste.”45 The consequences of Reconstruction, Bradley 
concluded, were not fully appreciated by Northerners.46 His sentiments 
therefore focused not on the impact of slavery on African American peo-
ple, but the impact of emancipation on whites—rich whites in particular. 
Bradley’s ideas on race were even clearer in his later correspondences. 
While deliberating upon the legal issues posed by the Civil Rights Cases, 
Bradley expressed his belief that forcing a white man to sit next to a black 
man in a railroad car would be to introduce a “new kind of slavery”: 

To deprive white people of the right of choosing their own com-
pany would be to introduce another kind of slavery . . . . Surely a 
white lady cannot be enforced by Congressional enactment to ad-
mit colored persons to her ball or assembly or dinner party . . . . 
The antipathy of race cannot be crushed and annihilated by legal 
enactment.47 

Bradley’s views, while not so acceptable today, were not uncommon in 
the late nineteenth century.48 

However, the Court’s opinion in Cruikshank was not without criti-
cism. J. R. Beckwith, a district attorney with the Department of Justice 
whose responsibility, with other federal prosecutors, was to enforce the 
Civil Rights Acts, observed that the “white league as an armed organiza-
tion never would have existed but for [Justice Bradley’s] action.”49 Coin-
cidentally, Beckwith’s concern is nearly identical to Bradley’s in Blyew—
that the Court would be allowing “vindictive outlaws” to act with “impu-
nity.”50 Furthermore, Beckwith’s premonition proved true, as the number 
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of attacks against African Americans in the South accelerated.51 The fail-
ure of federal and state authorities to contain organized and systematic 
incidents of racial violence, such as the Colfax Massacre or the Hamburg 
Massacre in South Carolina, where between 15 and 125 African Americans 
were killed, was understood by whites throughout the South as a license 
to pursue its terrorist strategies in ªghting Reconstruction.52 

In contrast to Cruikshank and Blyew, Hall v. Decuir did not involve 
racial violence.53 Like those cases, however, the Court’s holding in Hall 
is best understood not for its legal coherency but for its discriminatory 
consequences. The case was a foreboding precursor to the Civil Rights 
Cases, as the Court invalidated a state law prohibiting racial discrimina-
tion on privately owned public carriers.54 It stemmed from an African 
American woman who boarded a vessel and attempted to enter a cabin 
reserved for whites. The ferry refused to provide her with service. Decuir 
sued the carrier under a Louisiana law preventing racial discrimination in 
privately owned public carriers. The Supreme Court held against Decuir, 
and—invoking the dormant Commerce Clause—found that states were pow-
erless to regulate interstate commerce because such power was exclu-
sively reserved by the federal government.55 Noting that while leaving 
one state and entering another, the ferry would have to move blacks from 
cars exclusively reserved for whites or force whites to sit with blacks, Chief 
Justice Waite explained that “[c]ommerce cannot ºourish in the midst of 
such embarrassments.”56 Waite also questioned the substance of the Lou-
isiana law and provided a preview to the separate but equal doctrine to be 
announced a few years later in Plessy: 

Substantial equality of right is the law of the State and of the 
United States; but equality does not mean identity . . . . [T]he 
laws of the United States do not require the master of a steamer 
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to put persons in the same apartment who would be repulsive or 
disagreeable to each other.57 

The holding created what would later become an unavoidable catch-
22. Hall prohibited states from legislating against racial discrimination in 
private ferries, but the Civil Rights Cases prevented Congress from regu-
lating private activity under the Fourteenth Amendment. Moreover, in 
1890, the Court held that the Commerce Clause did not prevent a state from 
enacting a Jim Crow ordinance that applied to public carriers in interstate 
commerce.58 Consequently, scholars would be better off understanding the 
holdings of Decuir and the Civil Rights Cases not for their internal logic 
but for their practical, social, and political signiªcance: neither state nor 
federal authority could prevent racial discrimination in anything that con-
stituted “interstate commerce.” 

Pace v. Alabama supports this contention.59 While the case directly 
concerned an anti-miscegenation law, like those decisions before it Pace 
is an expression of racist jurisprudence. The Supreme Court, in a two-
page unanimous opinion written by Justice Stephen J. Field, afªrmed an 
Alabama Supreme Court decision upholding the state’s anti-miscegenation 
law. The law penalized interracial adultery more severely than adultery 
between members of the same race.60 The Court held that the law did not 
violate the Equal Protection Clause because the law penalized black and 
white violators equally.61 The Alabama Supreme Court was more explicit 
in its reasoning, ªnding that the “crime” of fornication between persons 
of different races was more “evil” because it would result in the “amal-
gamation of the two races, producing a mongrel population and a degraded 
civilization, the prevention of which is dictated by a sound public policy 
affecting the highest interests of society and government.”62 

The language here speaks for itself. Justice Field made no mention of 
the Alabama court’s language and simply afªrmed the decision. Eighty-
four years later, in Loving v. Virginia, the Supreme Court held that anti-
miscegenation laws violated the Fourteenth Amendment, speciªcally ªnding 
that such laws were grounded in the ideology of white supremacy.63 Hence, 
even by the Court’s own (subsequent) standards, the holding in Pace was 
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grounded in racism. It is no logical stretch to conclude that the Court, in 
1883 when it decided Harris, Pace, and the Civil Rights Cases, was inºu-
enced and guided by a racist belief in the “supremacy” of the “white race.” 
Indeed, it would be a much greater stretch to argue the contrary—that the 
Supreme Court’s holdings in Harris, Pace, and the Civil Rights Cases 
were not motivated by racial animus. 

In addition to this opinion, Justice Field’s personal writings reveal 
hostility toward non-whites. He wrote that the Fourteenth Amendment was 
unnecessary, concluding that the Thirteenth Amendment’s abolition of 
slavery and its incidents was all that was needed to correct the condition.64 
In a correspondence, Field wrote: 

It would have been most fortunate . . . had [the Thirteenth 
Amendment] been deemed sufªcient and been accepted as such 
. . . . But the North was in no mood for a course so simple and 
just. Its leaders clamored for more stringent measures, on the 
ground that they were needed for the protection of the freedmen.65 

He was also convinced of the superiority of white Americans: “You know 
I belong to the class who repudiate the doctrine that this country was 
made for the people of all races . . . . On the contrary, I think it is for our 
race—the Caucasian race.”66 

By 1883, it was clear that Southern whites had an ally in the judicial 
branch of the federal government. In United States v. Harris, the Supreme 
Court once again protected a white murderer.67 Harris was prosecuted in 
Tennessee for leading a white mob into a local jail, sequestering a pris-
oner, and lynching him in public view.68 The Department of Justice prose-
cuted Harris in federal court under Section 2 of the Ku Klux Klan Act of 
1871, which made it a crime for two or more persons to “conspire . . . or 
go in disguise upon a highway or upon the premises of another for the pur-
pose, either directly or indirectly, of depriving any person or class of per-
sons of the equal protection of the laws, or of equal privileges or immu-
nities under the laws.”69 

The Court invalidated section 2 and held that Congress was without 
power to regulate and effectively police private conduct under the Four-
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teenth Amendment.70 Because Harris and the white mob were not acting 
as government actors nor in a governmental capacity, they could not be 
prosecuted under the Act. Consequently, much like in Cruikshank, the 
Court prevented the federal government from taking effective steps to 
deter and punish white racist terror. 

Justice Samuel Miller, who joined the majority in Harris, also har-
bored an arguably racist attitude. Though formerly an opponent of slav-
ery, Miller became disenchanted with Reconstruction.71 He questioned the 
Republican Party’s “extreme policy” affording African American citizens 
the right to vote, stating in correspondence that many “regret[ted]” such 
radical proposals.72 Regarding the speed with which Congress was mov-
ing in enforcing Reconstruction, Miller wrote that “[t]he strain upon con-
stitutional government, from the pace at which the majority is now going, 
is one which cannot be much longer continued without destroying the 
machine.”73 Miller later focused on the “problems” created by immigra-
tion—the spread of communism, socialism, anarchism, and nihilism—and 
mistrusted foreign-born populations “not accustomed to Anglo-Saxon 
traditions of government.”74 

Blyew, Hall, Cruikshank, Pace, and Harris cannot be read in isola-
tion. Each enforced racial hierarchy, and each resulted in the legal legitimi-
zation of racism. The cases reºected the prevailing racial attitudes of the 
day, including those of the Court. While many of the cases have been over-
ruled or superseded,75 the Civil Rights Cases and the “canonical” state 
action doctrine it articulates remain alive and well today. 

B. Reconstruction, White Resistance, and the Ku Klux Klan 

While the Supreme Court was deciding cases such as Cruikshank, Hall, 
and Blyew, another reality was facing the nation, and the South in particu-
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lar—Reconstruction. Although its primary goal was to help lift the South 
out of the economic and political turbulence of the Civil War, most Southern 
whites considered it a mere extension of Northern military rule and the 
creation of an oppressive regime contrary to the venerable values of the 
antebellum past. Southern opposition was aggressive, widespread, and re-
lentless. The notion that Reconstruction would enforce racial equality, where 
African American citizens would be “equal” with their white counter-
parts, was so repugnant to the Southern conscience that compliance with 
new anti-discriminatory laws was unthinkable.76 

The most pronounced collective response to Reconstruction was the 
organization of a clandestine terror group—the Ku Klux Klan. The Klan 
was not centrally organized, and did not constitute itself as a political party; 
according to many, the Klan as a national organization failed to imple-
ment its long term goals.77 However, the power of the Klan as a network 
of racist and violent white vigilantes should not be underestimated. 

The Klan was composed exclusively of white men, intent on frustrating 
the purpose of Reconstruction and its accompanying constitutional amend-
ments.78 The Klan was organized to maintain white supremacy and defend 
against the tyranny of “carpetbag” and “negro” rule.79 Southern white men 
joined the Klan by the tens of thousands, while small newspapers and other 
community vehicles served as publicity tools for the organization.80 
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One former member of the White Brotherhood, another Reconstruc-
tion-era Klan, stated that the chief purpose of the Klan was to “keep the 
negroes from elevating themselves to white people and keep them from 
going to the polls and voting and to overthrow the republican party,” the 
leading agent for the advancement of colored people.81 The Klan used 
threats of violence to achieve these goals.82 It directed their energies to-
ward people of color, white sympathizers, and “carpetbag” politicians—
politicians, usually Northern, appointed by the federal government to 
manage Reconstruction.83 Because of the sheer enormity of Klan activity, 
which spread through the entire South, federal authorities recognized the 
futility of leaving policing power to the state authorities.84 The scope of 
the Klan’s reign of terror was so great that Congress held hearings lasting 
two years, leading to the passage of the Enforcement Act of 1870 and the 
Ku Klux Klan Act of 1871.85 A few years later, the Supreme Court would 
strike these acts down as unconstitutional.86 

W. E. B. Du Bois and others have documented the gravity of Klan 
terror. Much of Du Bois’s research is based on testimony taken during 
Congressional hearings addressing Reconstruction and the Klan problem. 
For example, Jonathan Gibbs, the African American Secretary of State in 
Florida, reported that in 1871, 153 people were murdered in Jackson 
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County.87 In Texas, 1035 men were murdered between the close of the war 
and 1868, and in 1869, thirty counties had no civil government whatso-
ever.88 North and South Carolina witnessed 197 murders in the eighteen 
months prior to June 30, 1867, while whippings were “without number.”89 
Between 1869 and 1871 in Mississippi, thirty-ªve African Americans were 
killed in Kemper County alone, while whippings occurred almost daily.90 

According to Du Bois, “from war, turmoil, poverty, forced labor and 
economic rivalry of labor groups, there came again in the South the domina-
tion of the secret order, which systematized the effort to subordinate the 
Negro.”91 As Klan strength grew, Southern opposition to Reconstruction also 
gained strength. District Attorney Beckwith’s assertion that the “white 
league as an armed organization never would have existed but for [Justice 
Bradley’s] action” proved to ring true.92 To people living in the South, the 
Klan was the de facto enforcement organization of a new Southern racist 
regime, but to the Supreme Court, the Klan was a “private actor,” shielded 
for the most part from Congressional attempts to regulate it. 

The intensity of the resistance to Reconstruction reºected a more gen-
eral racism that permeated American society. Racism was rampant in the 
North; it inºuenced decision makers, policy, and the law.93 For example, 
Scribner’s Monthly, a popular magazine published in New York, offered 
the following message to its Southern readers in 1875: 

Men of the South, we want you. Men of the South, we long for 
the restoration of your peace and your prosperity. We would see 
your cities thriving, your homes happy, your plantations teem-
ing with plenteous harvests . . . . [T]he old relations between 
you and us are forever restored—that your hope, your pride, 
your policy, and your destiny are one with ours.94 

The message symbolized a greater social phenomenon—Northern recon-
ciliation and acquiescence to Southern pride, policy, plantation, and racism. 

Again, the Court decisions must be understood in their historical 
context. It makes little sense to separate their legal reasoning from this his-
tory, especially at a time when issues of race were of paramount impor-
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tance to the nation. But this history poses a question to the contemporary 
jurist—why continue to rely on these nineteenth-century interpretations of 
the Fourteenth Amendment as the Court did in Morrison, especially when 
many, such as Pace and Plessy, have been resoundingly rejected? 

III. The Civil Rights Cases and the State Action Doctrine 

Through the Civil Rights Cases, the Supreme Court dealt the ªnal and 
most decisive blow to Reconstruction and the nineteenth-century struggle 
for racial liberation. While Cruikshank, Hall, Blyew, Pace, and Harris each 
played an important role in forming what would become a new and dif-
ferent kind of racial apartheid, the Civil Rights Cases incorporated their 
logic to establish one decisive and inºuential rule—the state action doctrine. 

A. The Civil Rights Act of 1875 and Its Evisceration 

The Civil Rights Cases addressed whether the Civil Rights Act of 
1875 was a permissible exercise of the enabling provision of the Four-
teenth Amendment.95 The 1875 Civil Rights Act was truly visionary for its 
time. The Act guaranteed to all persons, among other things, the right to 
enjoy and take advantage of “inns, public conveyances on land or water, 
theaters, and other places of public amusement . . . .”96 It further estab-
lished a private cause of action for victims of civil rights abuses, as well 
as criminal penalties against violators.97 An outgoing pro-Reconstruction 
Congress crafted the legislation over protests from Southern Democrats 
and some conservative Republicans. Ohio Democrat Allen Thurman thought 
the bill ignored the critical boundary between private and state conduct, 
arguing “[i]t makes every tavern-keeper the State in which he lives.”98 A 
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Georgia senator suggested that the Act “invited to these halls . . . the 
[Paris] commune.”99 It was “the most dangerous precedent that has ever 
been set by this legislative body.”100 Despite these aggressive protests, Con-
gress passed the Civil Rights Act in 1875. The law would soon become a 
battleground between African Americans intent on enforcing their legal 
rights and whites insistent on disregarding the law altogether.101 

The Supreme Court consolidated several cases from ªve different 
states—Kansas, Missouri, Tennessee, California, and New York.102 In one 
of these cases, a San Francisco theater owner appealed an indictment lev-
ied against him for denying an African American a seat in the dress circle 
of his theater. In another, a Tennessee railroad company appealed a deci-
sion against it for denying a seat to an African American woman in the “la-
dies” car reserved for whites only.103 

The legal issue in the Civil Rights Cases was whether Congress was 
empowered by the enabling provisions of the Thirteenth and Fourteenth 
Amendments to prohibit discrimination in limited private and quasi-public 
settings.104 Writing for the Court, Justice Bradley stated that because the 
Fourteenth Amendment was prohibitory in character, Congress’s power to 
enforce the legislation only amounted to the power to correct an already ex-
isting state law or activity grounded in state authority that deprived peo-
ple of due process or equal protection under the law. While positive rights 
and privileges were “undoubtedly” secured by the Amendment, they were 
only secured by prohibition against the states. Hence, Congress could only 
utilize section 5 of the Fourteenth Amendment for corrective purposes 
after it had identiªed a particular state law or action grounded in state au-
thority which needed to be ªxed. 

As to the Thirteenth Amendment, the Court made a similar conclu-
sion. The Thirteenth Amendment categorically prohibited slavery or inden-
tured servitude, restricting both state and private actors. The respondents 
argued that the Amendment gave Congress the power not only to prohibit 
slavery but also the “incidents” or “badges” of slavery, and that racial dis-
crimination in carriers, inns, restaurants, and other places of quasi-public 
enjoyment were nothing other than direct and causative incidents of more 
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than 250 years of African slavery on the continent.105 The Court rejected 
the following argument: 

[C]ongress did not assume, under the authority given by the thir-
teenth amendment, to adjust what may be called the social rights 
of men and races in the community; but only to declare and vin-
dicate those fundamental rights which appertain to the essence 
of citizenship, and the enjoyment or deprivation of which con-
stitutes the essential distinction between freedom and slavery.106 

Justice Bradley opined instead that should Congress be enabled to pass the 
Civil Rights Bill, “it is difªcult to see where it is to stop.”107 He continued: 

It would be running the slavery argument into the ground to make 
it apply to every act of discrimination which a person may see ªt to 
make as to the guests he will entertain, or as to the people he will 
take into his coach or cab or car, or admit to his concert or thea-
ter, or deal with in other matters of intercourse or business.108 

Justice Bradley’s invocation of social rights as opposed to civil/political 
rights would later become the crucial jurisprudential rationale justifying 
segregation in Plessy.109 

National response to the Civil Rights Cases is as instructive as the 
case itself. The New York Times wrote that “the white people are jubilant,” 
and that there was a “wild scene in the opera-house . . . . White men stood 
on their feet and cheered . . . . The feeling of the colored people today is 
deep, and in their ignorance they imagine the effect may be much more 
than reality.”110 It denounced the Civil Rights Act as “mischievous,” a 
product of radical abolitionism, and lauded the holding as a step in the 
right direction.111 Other Northern newspapers joined in the celebration. 
The Philadelphia Daily Evening Bulletin stated that public opinion had 
changed so dramatically that the law was unnecessary.112 Of course, the 
white people were not celebrating the establishment of a new legal nu-
ance—the state action doctrine—but rather were cheering for the end of 
Reconstruction and the evisceration of its most powerful and symbolic 
law, the Civil Rights Act of 1875. 
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B. The Civil Rights Cases Were Wrongly Decided 

Justice Bradley’s decision was not a logical inevitability. Justice Har-
lan’s strongly worded dissent should give rise to contemporary suspicion 
of the legal reasoning of the Civil Rights Cases, and was no less passion-
ate than his dissent in Plessy, widely regarded today as the preferable 
interpretation of the Fourteenth Amendment. Arguing that the case was 
decided on grounds “entirely too narrow and artiªcial,” Harlan said that 
the Thirteenth and Fourteenth Amendments were “sacriªced” by a “sub-
tle and ingenious verbal criticism.”113 The Thirteenth Amendment con-
tained a similar enabling provision, granting Congress the power to en-
force its provisions. The Amendment “universally” abolished slavery, and 
unlike the Fourteenth Amendment made no mention of state action. Nev-
ertheless, the Court glossed over this argument, inexplicably contending 
that the Thirteenth Amendment proscribed “slavery,” but not “distinctions 
of race, or class, or color.”114 Justice Harlan argued that it was difªcult to 
fathom racial discrimination in inns and other places of public enjoyment 
that was not a direct “incident” of slavery, and therefore should be subject to 
Thirteenth Amendment proscriptions.115 

Similarly, Justice Bradley did not address congressional intent regard-
ing whether the enabling provision of the Fourteenth Amendment should 
protect persons from both state and private activity. Although it is impos-
sible to accurately determine the precise intent of Congress in drafting 
the Fourteenth Amendment, many of the legislators who enacted the Civil 
Rights Act also enacted the Fourteenth Amendment, and it is difªcult to 
imagine that Congress would enact a law under section 5 if it believed it 
had no power to do so. As Justice Harlan noted, the Fourteenth Amendment 
was the ªrst time in the nation’s history where Congress was vested with 
afªrmative power to enforce an express prohibition on the states.116 More-
over, discriminatory state laws would be invalid on the face of the Four-
teenth Amendment, regardless of whether Congress enforced the provi-
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sion.117 Read together with the Necessary and Proper Clause, section 5 
was a positive grant of authority to Congress. Nonetheless, the Court chose 
to read the enabling provision in such a way as to render the provision 
utterly ineffective. State laws would always be subject to the substantive 
provisions of the Fourteenth Amendment, so it would be meaningless to 
conªne section 5 as merely a negative grant of power. 

Finally, Justice Harlan aptly noted that inns, public conveyances, and 
places of public amusement were fundamentally public in character—as 
the Court had noted prior to 1883.118 For example, a ªxture of common law 
was the recognition that inn-keeping should be well-regulated for the beneªt 
of the public interest.119 Nevertheless, the cogency of Harlan’s argument 
(which, like Plessy, if decided today would be preferable to the majority’s 
contentions) was lost on the majority, and Bradley’s opinion prevailed. 

Many political leaders at the time decried the decision as ºawed be-
cause it debilitated the very purpose of the Fourteenth Amendment. For ex-
ample, Senator James Falconer Wilson, a member of Congress during the 
enactment of the Fourteenth Amendment, echoed the sentiments of Re-
publican legislators when he stated: 

A failure to enact laws for the equal protection of citizens is a 
denial of such protection. A neglect to enforce laws enacted to as-
sure such equal protection is a denial of it. Toleration of a custom 
or practice which asserts inequality in the enjoyment of the com-
mon rights of citizenship is a denial of equal protection.120 

Wilson’s commentary was not unfounded. The state action rule proved to 
be the single most important legal doctrine enabling the creation of a new 
society that reestablished racial hierarchy. As long as the government did 
not actively participate in racist practices, private persons could act with 
impunity, shielded from federal legislative interference. 

Ultimately, it is impossible to understand the logic of the Civil Rights 
Cases without recognizing the inºuence of racism. It would be a stretch 
of the imagination to think that the prevailing moral vision of the day did 
not come into play in the Court’s holding. But for racism, the Court would 
not have been so concerned about its version of forced assimilation, or 
Bradley’s “new form of slavery.”121 But for racism, the Court, as it did in 
Plessy, would not have found Harlan’s view so contentious. 
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It is misleading to understand the Civil Rights Cases as articulating a 
rationally defensible neutral principle of law.122 Rather, the case is better 
understood as the Court’s codiªcation of the contemporary political ide-
ology of the day, informed by assumptions of racial superiority and a collec-
tive ruling class desire to end Reconstruction. Ultimately, the case stands 
for the principle that people in the United States may be racist if they want 
to be, and the state is not empowered to regulate racist activity through 
the Fourteenth Amendment, no matter the severity, so long as the activity 
is “private.” The consequences of the Civil Rights Cases, coupled with Ples-
sy, led to nothing less than state sanction of a brutal, hierarchical, and 
unjust society that lingers to this day.123 

IV. The State Action Doctrine Today: A Lingering 

Constitutional Tragedy 

Jurists and scholars have passionately debated the state action doc-
trine, and at one point in the late 1960s, it appeared that the Supreme 
Court was moving toward rejecting it completely.124 As Professor Black 
noted in 1967, it was “exceedingly rare” for the Court to support a decision 
on the strength of the state action doctrine.125 Nonetheless, as the composi-
tion of the Court transformed, it not only prevented the rule’s evisceration, 
but also afªrmed many of its fundamental policy rationales. Today, while the 
state action doctrine remains riddled with inconsistency, it remains good 
law and continues to protect private actors engaging in discrimination. 

A. The State Action Doctrine: A Continuing “Conceptual Disaster Area” 

Even though Morrison is good law, the Supreme Court has yet to es-
tablish precise standards in applying the state action doctrine. This im-
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precision, which was famously labeled a “conceptual disaster area” by 
Black, is as much a reºection of the doctrine’s irrational theoretical un-
derpinnings as it is a failure of the Court to articulate a clear standard.126 
The state action doctrine contains alarming logical inconsistencies and 
questionable policy rationales. The essential principle underlying the state 
action rule is that the federal government is unable to regulate purely 
“private” conduct.127 As with most rights secured by the Constitution, the 
rule is premised upon the notion that only the government is capable of 
infringing upon certain rights.128 If only the government is capable of vio-
lating those rights, then Congress may not use the enabling act of the Four-
teenth Amendment to enact a law that would regulate conduct that the 
Amendment would otherwise not prohibit. 

Of course, the Supreme Court has substantially altered the state ac-
tion doctrine from the original form outlined in the Civil Rights Cases. 
Beginning in the 1940s, notably with Shelley v. Kraemer, the Court broad-
ened the doctrine to encompass not only direct state activity, but also an-
cillary activity that—by virtue of its relationship with state activity—is con-
sidered state action.129 Lugar v. Edmonson Oil Co. outlines the rule.130 In 
that case, the Court announced a two-part test to determine whether a party 
is a state actor. First, the litigated injury must be caused by an “exercise 
of some right or privilege created by the State or by a rule of conduct 
imposed by the State.”131 Second, the party charged with the deprivation 
must “fairly be said to be a state actor.”132 In Lugar, the Supreme Court held 
that the defendant, a corporation, acted under “color of state law” when it 
sought and won a prejudgment writ of attachment against plaintiff’s prop-
erty pursuant to a Virginia procedural statute.133 The plaintiff, who sued 
under 18 U.S.C. § 1983, argued successfully that the defendant, despite be-
ing a private corporation, acted upon a right created by the state, and jointly 
acted with the trial court to unjustly attach the plaintiff’s property pursuant 
to the state statute.134 Since the corporation and the court acted in concert, 
the corporation could be deemed a state actor and liable under § 1983.135 
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In practice, the Lugar test is an exercise in futility, as is illustrated 
by the often conºicting outcomes of various cases. For example, in Shel-
ley, the Court held that judicial enforcement of a private racially restric-
tive covenant in real property was state action that triggered constitutional 
scrutiny.136 Similarly, a private business leasing property from the state 
was a state actor for the purposes of the Fourteenth Amendment,137 and a 
company-owned town restricting speech was subject to constitutional limita-
tions.138 The Court also held that privately controlled political parties re-
sponsible for holding elections should be scrutinized under the Four-
teenth Amendment after they restricted voting rights based on race.139 Yet 
the nexus test, or governmental function test, has its limits. For example, 
a privately owned and operated utility corporation—the exclusive provider 
of electricity to a particular region—was deemed a private actor not sub-
ject to constitutional scrutiny.140 Moreover, the Court held that the opera-
tion of a state’s regulatory scheme, which granted a private racially re-
strictive club a liquor license, failed to render the club a state actor.141 

The doctrine—murky, vague, and bizarre—is no less a “conceptual dis-
aster area” today than it was in 1967, when Black wrote his seminal piece.142 
Shelley illustrates the essential logical failure of the state action doctrine: 
the Court observed that the judicial branch was a state actor for the pur-
poses of the Fourteenth Amendment. It went on to state that judicial en-
forcement of substantive common-law rules, even if racially neutral, could 
deny rights guaranteed by the Fourteenth Amendment.143 Of course, this 
begs the question: why shouldn’t every judicial sanction of a private rac-
ist act trigger Fourteenth Amendment protection? 

Yet the problem is not Shelley. The problem is the Civil Rights Cases. 
The Civil Rights Cases established a paradigm that is nearly impossible 
to “reform” without opening extraordinary logical loopholes. Shelley was 
the Court’s ªrst major attempt at escaping the doctrine’s extraordinary 
restrictions, and represents an effort to reconcile the goals of the Fourteenth 
Amendment with the state action doctrine. The problem in the doctrine 
lies not only in the artiªcial dichotomy between supposedly “private” and 
governmental activity, but also in refusing to allow Congress or the courts to 
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redress injurious discriminatory conduct when that conduct is perpetrated 
by a private actor.144 

Ultimately, the failure of the state action doctrine as a clear and ef-
fective legal standard with regard to the Fourteenth Amendment is a con-
sequence of the doctrine’s historical roots. Not only was the state action 
doctrine framed to debilitate rather than promote the Fourteenth Amend-
ment, but the doctrine was crafted by a Supreme Court that was grounded in 
and motivated by racist ideology. 

B. United States v. Morrison: The Civil Rights Cases as Good Law 

In 2000, the Supreme Court in United States v. Morrison, by a 5-4 
majority, reafªrmed the Civil Rights Cases and Harris as canonical ªxtures 
of American jurisprudence.145 Morrison invalidated a provision of the Vio-
lence Against Women Act (“VAWA”), a federal law criminalizing gender-
based violence.146 A woman who was sexually assaulted while a student at 
the Virginia Polytechnic Institute sued her attacker and the school under sec-
tion 40302 of VAWA. Section 40302 provided both a civil remedy and 
private cause of action for victims of gender-based violence.147 The law 
deªned “crimes of violence motivated by gender” as those committed because 
of gender and due, at least in part, to an animus based on the victim’s gen-
der.”148 Subsection (b) stated that “[a]ll persons within the United States shall 
have the right to be free from crimes of violence motivated by gender.”149 

The Court ªrst held that the Commerce Clause did not provide au-
thority for Congress to enact section 40302.150 The Court then addressed 
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whether section 5 of the Fourteenth Amendment provided such authority. 
Because the fundamental inquiry was whether Congress could legislate 
against private discriminatory conduct, the Court looked to previous 
cases which had addressed the issue, and found Harris, Cruikshank, and 
the Civil Rights Cases.151 Relying on these cases, the Court held that Con-
gress was not empowered to regulate the private conduct of individuals, 
regardless of whether that conduct was grounded in gender discrimina-
tion.152 Such regulation was reserved exclusively to the states. 

Writing for the majority, the late Chief Justice Rehnquist analogized 
to Harris, which invalidated a provision of the Ku Klux Klan Act of 1871.153 
The Act prohibited private persons from conspiring to deny others’ rights 
under the Fourteenth Amendment.154 The Court also drew parallels to the 
Civil Rights Cases, which struck down federal legislation preventing pri-
vate operators of inns, carriers, and other places of public accommodation 
from discriminating on the basis of race.155 Cruikshank was also pertinent; 
the Court stated in dicta that the Fourteenth Amendment “simply furnishes 
an additional guaranty against any encroachment by the States upon the 
fundamental rights which belong to every citizen as a member of society.”156 

According to the Court, Harris, Cruikshank, and the Civil Rights Cases 
were examples of good law announcing sound principles that had with-
stood the test of time. The force of the state action doctrine and its “en-
during vitality” derived not only from the length of time in which the cases 
had been on the books, but because members of the Court “obviously” 
had “intimate knowledge” of the events surrounding the enactment of the 
Fourteenth Amendment.157 The Justices, after all, were appointed by Repub-
lican presidents, including Lincoln, Grant, Hayes, Garªeld, and Arthur.158 

Rehnquist’s hasty description of the Supreme Court Justices of 1883, 
implying that the Justices’ reasoning commanded contemporary reliance, 
is hardly persuasive. To the contrary, most Justices were unabashedly hostile 
toward Reconstruction and harbored discriminatory attitudes about race.159 
Contemporary reliance on Harris, Cruikshank, and the Civil Rights Cases is 
questionable at best, and at worst a misguided attempt to reafªrm and 
validate the racist jurisprudence of the late 1800s. In fact, the most glar-
ing problem of the Court’s invocation of these cases is what the Court 
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omitted from the discussion—an explanation of their facts. As we have 
seen, Harris saw the Court exonerate the leader of a white mob that se-
questered an African American man from a Tennessee jail and lynched him 
in public view.160 In Cruikshank, the Court exonerated nine white defendants 
who were convicted for their participation in the Colfax Massacre in which 
approximately 100 African Americans were murdered.161 In the Civil Rights 
Cases, the Court invalidated the ªnes levied against a series of white en-
trepreneurs who denied African American citizens entry to theaters, pub-
lic carriers, or inns based on their race.162 Nonetheless, to the Morrison 
majority, the state action doctrine was logically sound and practically neces-
sary to prevent the obliteration of the framers’ “carefully crafted balance 
of power between the States and the National Government.”163 

The outcome of Morrison is quite similar to the outcome in the older 
cases. As in Harris, Cruikshank, and the Civil Rights Cases, the perpetra-
tor of an egregious and discriminatory act escaped legal liability. More-
over, the Court undermined Congress’s power through the enabling provi-
sion of the Fourteenth Amendment to prevent and deter private discrimi-
natory conduct—in this case the criminalization of gender-based violence. 
The legal consequence of Morrison, similar to that of Harris and the Civil 
Rights Cases, was the judicial usurpation of a Congressional act designed 
to punish pervasive and systematic discrimination.164 The Court’s message to 
the public, not unlike its message in 1883, was that as long as the state or 
its agents were not the actual and direct perpetrators, the Court—and in 
effect the power of the federal government as a whole—would turn a blind 
eye to gender violence. 

The best way to understand the result in Morrison is as a product of 
bad law, counterintuitive logic, and Supreme Court doctrine that undermined 
the goals of the Fourteenth Amendment and helped shape a racially hier-
archical society.165 Morrison illustrates the continuing failure of the state 
action doctrine to effectuate the purpose of the Fourteenth Amendment, 
and the Court’s decision highlights the continuing urgency of discarding 
the old Reconstruction cases and adopting a new state action rule. 
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V. Conclusion 

The Civil Rights Cases should be discarded, like Dred Scott, Plessy, 
and Pace v. Alabama, as a constitutional tragedy. As discussed above, many 
scholars have argued that the doctrine should be abolished because it lacks 
coherence; reconciling Shelley and other modern cases with the Civil Rights 
Cases deªes logic. But the doctrine should be discarded for a more obvious 
reason that has been too often neglected: the state action doctrine as it ap-
plies to the Fourteenth Amendment is a rule grounded in racism. The ir-
rationality of the current doctrine is a direct result of its invidious origin, 
and the failure to consider racism as a driving force in these nineteenth-
century cases leads to a failure to appreciate the operation of the doctrine. 
Though few Jim Crow cases remain good law, the Civil Rights Cases—
despite the extraordinary breadth of its holding and its undeniably racist 
logic—linger as part of the American legal canon. Contemporary reliance on 
a doctrine mired in racism must be reevaluated, especially when the Court 
continues to use the doctrine in order to invalidate laws designed to 
eliminate discriminatory conduct, as it did in Morrison. 

The state action doctrine continues to defeat the purpose of the Four-
teenth Amendment for two fundamental reasons. On one hand, it prevents 
Congress from regulating private discriminatory conduct, as shown by 
Morrison. On the other, it shields private actors from constitutional scru-
tiny when they engage in systematic racist practices, as illustrated in the 
Civil Rights Cases.166 As Professor Black noted in 1967, the practical re-
ality of the doctrine is that when invoked, it primarily serves the purpose 
of shielding private actors from federal legislation and constitutional scru-
tiny for their discriminatory conduct, regardless of its scope or severity.167 

Ultimately, law reºects society’s values. But the law often trails so-
ciety’s moral transformation. Until the Court can resolve the state action 
problem, which arbitrarily categorizes racist conduct depending on the 
identity of the actor and not the quality of the harm, the struggle for ra-
cial equality in the law will be a losing battle.168 
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While the task at hand, rejecting the state action rule and replacing it 
with a new rule that implicates state responsibility, is enormous, the Con-
stitution has never been a static document. The inherent racism in the 
state action rule is undeniable, and as a result the legal reasoning of the 
Civil Rights Cases is packed with contradiction. The Supreme Court has 
overruled Jim Crow cases in the past, like Plessy and Pace. It should not 
hesitate to do it again. 

 

                                                                                                                              

[W]here overt and afªrmative racial discrimination appears, or where a discrimi-
nation appears which is practically racial in its main incidence, and where a state’s 
legal regime makes this discrimination lawful, with all the aids incident to law-
fulness, the state has “denied” equal protection of the laws to the victim race. 

Black, supra note 8, at 99–100. 
Similarly, many international laws hold state actors responsible for violations of rights by 

private individuals if the state actors fail to take appropriate steps to remedy the violation. One 
such example is the Maastricht Guidelines, an interpretive tool for the International Covenant 
on Economic, Social, and Cultural Rights. See Maastricht Guidelines on Violations of Eco-
nomic, Social, and Cultural Rights, Maastricht, The Netherlands, Jan. 22–26, 1997, Para. 14 
(providing that nations which fail to “regulate activities of individuals or groups so as to pre-
vent them from violating economic, social, and cultural rights” violate the Covenant). 

Critics question whether erosion of the state action doctrine will lead to governmental 
intrusion into the most private of affairs. Would this new approach create a cause of action 
for those not invited to a private dinner party on the basis of race? Chemerinsky posits a 
persuasive response to this argument: “If the goal is to protect individual freedom, then it 
is best to decide cases on the merits, without reference to state action.” Chemerinsky, supra 
note 8, at 538. Put another way, if the concern is the protection of liberty, then Courts 
should evaluate which deprivation of liberty is more injurious. Rather than using the state 
action doctrine as an entirely arbitrary “dividing line,” courts would determine substan-
tively the types of activity that should remain free from judicial intervention. Id. at 538-38. 
For example, an employer’s liberty interest in racial discrimination in its employment prac-
tices would be outweighed by the employee’s equality interest. 

The concern that individual liberty would be sacriªced absent the state action doctrine 
is also based on the faulty assumption that the state never regulates private behavior. To the 
contrary, the law, and the common law in particular, consistently regulates private behavior 
through negligence, defamation, and trespass tort actions. Consequently, to the extent that 
the “dinner party” concern is one for governmental intrusion into private affairs (and not 
merely federal, as opposed to state, intrusion), the concern amounts to a fear of a legal system 
that will not tolerate racist practices. 

Finally, some have argued that overruling the state action doctrine would lead to a 
dramatic increase in caseloads. Professor Chemerinsky offers at least two counter-arguments. 
First, any increase in litigation would be a “short term phenomenon” because, like any change 
in the law, once society adapts to new rules, it modiªes its behavior. Id. at 548–49. Second, 
because of the current doctrine’s complexities and lack of coherent standards, creating a doc-
trine with clearer standards may actually decrease judicial caseload. Id. Needless to say, 
the parade of justiªcations claimed by the doctrine’s defenders is speculative at best. 


